(a)
(b)
(c)
(d)
(e)
()
€y
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(4) WHIPPOORWILL ASSOCIATES, INC.
11 Martine Avenue, 8th Floor
White Plains, New York 10606

Maximum Potential Percentage of ACG’s Common Stock: 16.4-17.1%%

State of incorporation: Delaware

Telephone: 914-683-1002

Facsimile: 914-683-1242

Contact person: David Strumwasser

Principal Business: Investment Advisor

Each FCC regulated CMRS business in which Whippoorwill Associates, Inc. holds,
directly or indirectly, 5% or more of the stock, warrants, options or debt securities:

None

(4a) Attributable Interest Holders in Whippoorwill Associates, Inc.

Shelley F. Greenhaus
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States

Telephone: 914-683-1002

Facsimile: 914-683-1242

Principal Business: Money Management Services

Each FCC regulated CMRS business in which Shelley F. Greenhaus holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None

3 Both Whippoorwill Associates, Inc. and Whippoorwill Partners, L.P. own an

interest in ACG as a General Partner and/or Fund Manager of numerous investment funds and
accounts which will be the owners of record of ACG’s Common Stock but which do not
individually hold an attributable interest in ACG. The percentage listed represents Whippoorwill
Associates, Inc.’s and Whippoorwill Partners, L.P.’s combined, maximum potential attributable
percentage of ACG’s common stock using the FCC atrribution multiplier.
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Shelby S. Wemer
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States

Telephone: 914-683-1002

Facsimile: 914-683-1242

Principal Business: Money Management Services

Each FCC regulated CMRS business in which Shelby S. Werner holds, directly or
indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Pamela M. Lawrence
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States

Telephone: 914-683-1002

Facsimile: 914-683-1242

Principal Business: Money Management Services

Each FCC regulated CMRS business in which Pamela M. Lawrence holds, directly or
indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Dawvid A. Strumwasser
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States

Telephone: 914-683-1002

Facsimile: 914-683-1242

Principal Business: Money Management Services

Each FCC regulated CMRS business in which David A. Strumwasser holds, directly or
indirectly, 5% or more of the stock, warrants, options or debt securities:

None

FAUSER\CWG\ARCH\HOCKEY\FORM430.RPI



FCC Form 430
Exhibit VIII
Page 20 of 22

5. WHIPPOORWILL PARTNERS, L.P.
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) Maximum Potential Percentage of ACG’s Common Stock: 16.4-17.1%*

(b) State of incorporation: Delaware

(c) Telephone: 914-683-1002

(d)  Facsimile: 914-683-1242

(e) Contact person: David Strumwasser

() Principal Business: Investment

(g) Each FCC regulated CMRS business in which Whippoorwill Partners, L.P. holds,
directly or indirectly, 5% or more of the stock, warrants, options or debt securities:

None

(5a) Attributable Interest Holders in Whippoorwill Partners, L.P.

Greenhaus Children’s Trust
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a) State of Creation: New York

(b) Telephone: 914-683-1002

(c) Facsimile: 914-683-1242

(d) Principal Business: Family Trust

(e) Each FCC regulated CMRS business in which the Greenhaus Children’s Trust holds,
directly or indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Shelley F. Greenhaus
11 Martine Avenue, 8th Floor

# Both Whippoorwill Associates, Inc. and Whippoorwill Partners, L.P. own an
interest in ACG as a General Partner and/or Fund Manager of numerous investment funds and
accounts which will be the owners of record of ACG’s Common Stock but which do not
individually hold an attributable interest in ACG. The percentage listed represents Whippoorwill
Associates, Inc.’s and Whippoorwill Partners, L.P.’s combined, maximum potential attributable
percentage of ACG’s common stock using the FCC atrribution multiplier.
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White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States

Telephone: 914-683-1002

Facsimile: 914-683-1242

Principal Business: Money Management Services

Each FCC regulated CMRS business in which Shelley F. Greenhaus holds, directly or

indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Shelby S. Wemer
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States

Telephone: 914-683-1002

Facsimile: 914-683-1242

Principal Business: Money Management Services

Each FCC regulated CMRS business in which Shelby S. Werner holds, directly or
indirectly, 5% or more of the stock, warrants, options or debt securities:

None

Pamela M. Lawrence
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States

Telephone: 914-683-1002

Facsimile: 914-683-1242

Principal Business: Money Management Services

Each FCC regulated CMRS business in which Pamela M. Lawrence holds, directly or
indirectly, 5% or more of the stock, warrants, options or debt securities:

None

FAUSER\CWGNARCH\HOCKEY\FORMA430.RP1



David A. Strumwasser
11 Martine Avenue, 8th Floor
White Plains, New York 10606

(a)
(b)
(c)
(d)
(e)

Citizenship: United States
Telephone: 914-683-1002
Facsimile: 914-683-1242
Principal Business: Money Management Services

FCC Form 430
Exhibit VIII
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Each FCC regulated CMRS business in which David A. Strumwasser holds, directly or
indirectly, 5% or more of the stock, warrants, options or debt securities:

None
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i) "Disqualified Holder* shall mean any
holder of shares of stock of the Corporation
whose holding of such stock, either individual-
ly or when taken together with the holding of
shares of stock of the Corporation by any other
holdears, has resulted or may result, in the
judgment of the Board, in the loss of, or the
failure to secure the reinstatement of, any
license or franchise from any governmental
agency held by the Corporation or any of itas
subsidiaries to conduct any portion of the
bueiness of the Corporation or any of its sub-
sidiaries.

ii} rPair Market Value" of a share of the
Cozporation’e stock of any class or series
shall mean the average Closing Price for such a
share for each of the {5 most recent days on
which shares of stock of such class or series
shall have been traded preceding the day on
which notice of redemption shall be given pur-
suant to paragraph (d) of thise Article Twelfth;

. however, that if shares of stock of
such class or series are not traded on any
securities exchange or in the over-the-counter
market, "Fair Market Value" shall be determined
by the Board in good faith. *Closing Price" on
any day means the reported closing sales price
or, in case no such sale takeg place, the aver-
age of the reported closing bid and asked pric-
es on the principal United States securities
exchange registered under the Securities Ex-
change Act of 193¢ on which such stock is list-
ed, or, if such stock is not listed on any such
exchange, the highest cloaing sales price or
bid quotation for auch stock on the National
Association of Securities Dealers, Inc. Auto-
mated Quotation System or any system then in
use, or if nc such prices or quotations are
available, the fair market value on the day in
gu;stion as determined by the Board in good

aith.

1ii) V"Redemption Date" ghall mean the
date fixed by the Board for the redemption of
any shares of stock of the Corporation pursuant
to this Article Twelfth,

3



iv) vRedemption Securities" shall mean
any debt or equity securities of the Corpora-
tion, any of its subsidiaries or any othexr
corporation, or any combination thereof, having
such terms and conditions as shall be approved
by the Board and which, together with any cash
to be paid ae part of the redemption price, in
the opinicn of any nationally recognized in-
veptment banking firm salected by the Board
(which may be a firm which provides other in-
vestment banking, brokerage or other services
to the Corporation), have a value, st the time
notice of redemption is given pursuant to para-
graph (d) of this Article Twelfth, at least
equal to the price required to be paid pursuant
to paragraph (a) of this Article Twelfth (as-
suming, in the case of Rademption Securities to
be publicly traded, such Redemption Securities
were fully distributed and gubject only to
normal trading activity)."

S8ECOND: That thereafter a mesting of the
stockholders of the Corporation was duly called and heléd
on Decamber 23, 1994, upon notice in accordance with Sec-
tion 222 of the General Corporation Law of the State of
Delaware at which meeting the necessary number of shares
as required by gtatute were voted in favor of the amend-
ments.

THIRD: That said amendments were duly adopted
in accordance with the provigions of Section 242 of the
General Corporation Law c¢f the State of Delaware.
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IN WITNEAS WHEREOF, USA Mobile Communisatiens
Holdings, Inc. has caused this Cerificate to be signed by
Mark A. Mocre, a duly authorized officer ¢f the CoIpora-
tien, on thig 28ch day of December, 1984.

USA MOBILE COMMUNICATIONS

ROLUINGS, INC.
B
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STATE OF DELAUARE
SECRETARY OF SYATE
DIVISION OF CORPORATIONS
FILED 11:11 AR 12/28/1984
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CERTIFICATE OF DESIGNATIONS,
PREFERENCES AND RIGRTS
oF
SERIES A PREFIRRED STOCK
oy
USA MOBILE COMMUNICATIONS HOLDINGS, INC.

Pursuant to Section 151 of the General
Corporation Law of the Btate of Delaware

The undersigned DOES HEREBY CERTIFY that the
following resolution was duly adopted by the Board of
Diractors {(the "Board of Directoxrg") of USA Mohile Commu-
nications Holdings, Inc., a Delaware corporation (kerein-
aftexr called the “Corporation¥), by unanimoua written
consent (duly executed by all directors and filed with '
the minutes of proceesdings, of the Board) all in accor-
dance with Becticon 141(f) of the Delaware General Coxrpo-
ration Law:

RESOLVED: That pursuant to the authority ax- \
pressly granted to and vested in the Board of Directors '
by the Restated Certificate of Incorporation of the .
Corporation (“"Certificate of Incorporation®), the Board :
of Directors authorizes the creation of the "Series A
Preferred Stock" of the Corporation (the "Series A Pre- !
ferred Stock®) upon the terms and conditions eet forth in
Annex A to these regolutions and hereby fixes the desig-
nation, number of shares, voting powers and the otherxr
powers, preferences and relative, participating, optional
or other special rights, and the qualifications, limita-
tions and restrictions thereof as set forth in Annex A.

The undersigned does hereby further certify
that set forth below is8 a true and correct copy of said
Annex A, as adopted by the Board:

1. PDPesignation and Amount. There shall be a
series cf Preferred Stock of the Corporation designated
“Series A Preferred Btock”, and the number of shares
constituting such serieg shall be 31,874, each such share
having a par value of §.01. 8uch series is referred to
herein as the "Series R Preferred Stock."

008P173.01-0152
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2. pividends. Except as gpacifically provid-
ed herein, the holders of the Series A Preferred Stock
shall not be entitled to receive any distributions,
whether in cash, property or securities of the Corpora-
tion, and whother by dividend, liquidating distribution
or otherwise.

3. Term. The Series A Preferred Stock shall
not expire without further action by the Corporation.

4. Liguidation pPxeference. Upon any liquida-
tion, dissoclution or winding up of the Coxporation,
whether voluntary or involuntary, the holders of the
Serieg A Preferred Stock shall be entitled, before any
distribution or payment is made upon any common stock,
$.01 par value, of the Corporation ("Common Stock"), to
be paid an amount equal to $70 per share of such stock,
and no more, before any amount shall be paid to the
holders of any Common Stock of the Corporation. In the
event that the apsets of the Corporation ave insufficient
to permit #ull payment to the holders cf the Series A
Preferred Stock ae herein provided, then the assets shall
be digtributed pro rata to the holdars of the Series A
Preferred Stock. A consolidation or merger cf the Corpo-
ration with or intoc any other corporation, or the sale of
all or substantially all of the assets of the Corporation

. shall not be deemed a ligquidation, dissoluticon or winding

up of the Corporation withir the meaning of this para-
graph ¢.

5. Redemption. The Corporation shall have the
right, at its option, to redeem all or any portion of the
outstanding Series A Preferred Stock, pro rata among the
holders of the then cutstanding Series A Preferred Stock,
at the Redemption Price. "Redemption Price" shall mean,
at any date, an amount equal to sum of {A}) 870 for each
share of the SBeries A Praferred Stoak to be redeemed on
such date plus (B) an amount egqual to the accretion in
value of $70 from the date of issuance of the preferred
stock, par value $70, of Premiere Page, Inc. ("Premiere
Page Preferred Stock") converted intc such Series A Pre-
ferred Stock to the date of such redemption, calculataed
at the rate of (x) 15.25% par annum for periods from the
date of issuance of such Premiere Page Preferred Stock to
January 30, 1995 and (y) 10% per annum for periods from
Januaxry 31, 1855 to Januvary 30, 19%7. If, for any rea-
gon, any outstanding Sexies A Preferred Stock ghall not

0089173.01-0151 2
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have been redeemed by January 30, 15897, the additional
accretion in value of such Series A Preaferred Stock for
periods from January 31, 1997 through the date of redemp-
tion shall be calculated at the rate of 15.25% per annum.

6. Yoting Rights. Except as otherwise provid-
ed by law, the holderg of Series A Preferred Stock shall
have one vote per share on all matters, votlng together .
with the holders of the Corporation’s Common Stock. ‘

7. i . No holder of
Series A Preferred Stock shall gell, assign, tranafer,
pledge, hypothecate or otherwlse convey in any manner
whatscever any Series A Preferred Stock except to another
holder of Series A Preferxred Stock (and provided such
proposed transferee is an individual) without the prior
written consent of the Corporation, unless all such
Series A Preferred Stock is first offered for sale to tha
Corporation, upon the following terms and conditions;

{(a) The selling stockholder shall cffer
to the Corporation by written notice (the "Sale No-
tice") the Series A Preferred Stock, which Sale
Notice shall state the name and address of the
proposed purchaser (the "Proposed Transferee”), the
number of shares of Series A Preferred Stook pro-
posed to be sold (the "Offered Shares"), the pro-
posed purchase price (the *Proposed Price") and
terms and conditions cof the proposed sale. For a
period of 30 days after receipt by the Corporation
of the Sale Notice, the Corporaticn shall have the
option to purchase all or a portion of the Offered
Shares for the Proposed Price and on the same terme
and conditions as are apecified in the Sale Notice
by delivering written notice to such Selling Stock-
holder (the "Purchase Notice").

(b) In the event that the Coxporation
deoes not alect to purchase all of the Offered sShares
(the "Available Shares*), the selling stockholder
may gell the Available Shares to the Proposed Trans-
feree for & period of 45 days aftey the delivery of
the Purchase Notice at a price nc less than the
Proposed Price and on tearms and conditions no more
favorable than those apecified in the Sale Notice;
provided, however, that the Proposed Tranaferee must
agree to be bound by all the terms and covenants

0069173.01-0182a 3
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contained herein pertaining to the Series A Pre-
farred Stock.

8. . Shares of
Seriea A Preferred Stock redeemsd by the Corporation or
otherwiss acquired by the Corporation will be restored to
the status of authorized but unissuad shares of Preferred
Stock, without designation as to class, and may thereaf-
ter be igssued, but not as shares of Series A Preferred
Stock.

9. b i .  Whanever
possible, each provision hereof shall be interpreted in a
manner as to be effective and valid under applicable law,
but if any provision hereof is held to be prohibited by
or invalid under applicable law, such provieion shall be
ineffective only to the extent of such prohibition or
invallidity, without invalidating or otherwise adversely
affecting the remaining provisions hereof. If a court of
competent jurisdiction should determine that a proviaion
hereocf would be valid or enforceable if a pariod of time
ware extended or shortened or a particular percentage
were increasad or decreesed, than such court may make
such change as ghall be necessary to render the proviesion
in question effective and valid under applicable law.

IN WITNESS WHEREOF, USA Mobile Communications
Holdings, Inc. has caused this Certificate to be signed
by Mark A. Moorae, duly authorized officer of the Corpo-
ration, on this‘n:ﬁﬂay of December, 1994.

UsA MOBILE COMMUNICATIONS
HOLDINGS, INC.

0089173.01-0152a 4
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STATE OF DELAWARE
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 09:00 AM 02/093/1934
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RESTATED CERTIFICATE OF 1NCORPORATION
QoF
Usa MOBILE COMMUNICATIONS HOLDINGS, INC.

Pursuant to Section 245 of the
General Corporation Law of Delaware

USA Mobile Communications Holdings., Inc., & corporation organizZed and

existing under the laws of the State of Delaware (the “Corporation”), does hereby
certify as follows.

1. The name of Corporation is USA Mobile Communications Holdings,

Inc.

2. The original Certificate of Incorporation of the Corporation was
filed with the Secrecary of State of the State of Delaware on December 30, 1991.

The name under which the Cerporation was initlally incorporated was USA Mobile
Communjcations Holdings, Inc.

3. This Restated Certificate of Incorporation was duly adopted in
accordance with the provisions of Sections 242 and 245 of the General Corporation
Lavw, as amended, of the State of Delaware (the *"GCL") by the Boaxrd of Directors

and by the written consent of the stockholders of the Corporation in accordance
with Section 228 of the GCL.

4. The Cextificate of Incorporation of the Corporation, is hereby
further amended and restated to read in its entirety as follows:

FIRST: The name of the Corporaticn is USA Mobile Communications
Holidings, Inc. (hereinafter, the “Corporatiom*).

SECOND: The address of the Corporation's registered office in the
State of Delawvare is Corporation Trust Center, 1209 Orange Street, Wilmington,
County of New Castle, Dalsware 19801. The name of the Corporatien’s registered
agent as such address is The Corporation Trust Cogpany.

THIRD: The purpose of the Corporation is to engage in any lawful act
or activity for which corporstions may be orgsnized under the Cemeral Corporation

Law, as amended of the State of Delaware (the "CCL"), as set forth {n Title 8 of
the Delaware Code.

corp/e544901.06719896.0
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FOURTH

(a) 7The aggregate number of shares and the par value of all classes ol
capital stock which the Corporation shall have rhe authorily to issuc are as
follows:

Common Stock - 30,000,000 shares, par value $0.01 par
share (the "Common Stock”); and

Non-Voting, Common Stock - 5,000,000 shares, par value $0.01 per share
(the *Non-Voting Common Stock”); and

Preferred Stock - 5,000,000 shares, par value $0.01 par share
the *Preferred Stock™)

{b) (i) Effective upon filing of this Restated Certificate of
Incorporation with the Secretary of State of the State of Delaware (the
*Effective Time*) without any further action on the par: of the Corporation or
any other person, except as provided in subpararaph (b)(ii) of this Article
Fourth, each share of common stock, class A stock and class B stock issued and
outstanding immediately pricr to the Effective Time, shall be converted into and
become 5335.0647 shares of Common Stock, so as to effect a 5335.0647-for-oune
split and conversion of the issued and outstanding shares of common stock,
class A stock and class B stock.

(ii) Notwithstanding anything to the contrary set forth inm sub-
paragraph (b)(i) of this Article Fourth, at the Effective Time, without any
further action on the part of the Corporation or any other person, the number of
shares of class A and class B stock issued 8nd outstanding immediately prior to
the Effective Time set forth opposite the name of the respective holder thereof
shall not be converted into Common Stock, but instead shall be converted into and
become the number of shares of Non-Voting Commoen Stock sct forth below opposite
the name of the respeetive holder thereof so es to effecc a 5335.0647-for-one
split of such shares of class A and cla2ss B stock not so converted into Non-
Voting Common Stock

Number of Shares Number of Shares Number ofShares
of Class of Class of Non-Veoting
Holder A Stock B Stock Common Sto
Prudential Leveraged- 307 7667 -- 1,641,955
Asset Trust - 199CA -
Heller Finaacial, Inc. -- 1227642 654,955
{"Hellex”)
First Chicago Investment .- 97.7665 521,591
Corporation

{("¥First Chicago")



{€) The powers, preferences and rights of the shares of Common Scock ,
Non: Voting Common Stock and Preferred Stock, and the qualifications, limications
and restrictions thereof are as fullows:

iy ¢ :_and Non-Voting Common Stock

Subject to thc provisions of any series of Preferred Stock
which muy at the time be cutstanding, the holders of Common Stock and Non-Voting
Commton Stock shall be entitled to receive, when and as declared from time to time
by the Board of Directors (the “Board") aut of any funds legally available for
the purpose, such dividends as may be declared from time to time by the Board.
When and as dividends are declared thereor, whether pavable in cash, property or
securities of the Corporation, cach holder of Common Stock and Non-Voting Common
Stock will be entitled to participatc in such dividends ratably on a per share
basis. In the event of any liquidation, dissolution or winding up of the Cor-
poration, whether voluntary or involuntary, or upon the disctribution of ics
assets, after the pavment in full or the setting apart for payment of such pref-
erential amounts, if any, to which the holders of Preferred Stock at the time
outstanding shall be entitled, the remaining assets of the Corporation avsilable
for payment and distribution to stockholders shall, subject to any participating
or similar rights of any series of Preferred Stock at the time outstanding, be
distributed ratably among the holders of Comwon Stock and Non-Voting Common Stock
at the time outstanding. Except as otherwise provided in subparagraph (c){ii) of
this Article Fourth, all shares of Conmmon Stock and Non-Voting Common Stock shall
have equal noncumulative voting rights, distribution, liquidation and other
rights, and shall have no prcference, conversion, exchange, preemptive or other
rights. Except as otherwise required by the GCL, and except as otherwise
provided in subparagraph (c)(ii) of this Article Fourth, on all matters to be
voted on by the Corporation’s stockholders, the Common Stock and Non-Voting
Common Stock will be entitled to one vote per share. The Common Stock and Non-
Voting Common Stock will, except as expressly required under the GCL and except
as limited by subparagreph (c)(ii) bereof, vote as 2 single combined class on all
matters to be voted on by the Corporation’s stockholders.

(ii) Ce n Rights of the Non-Voti 0!

(A) Except as expressly provided herein and as otherwise
provided by the GCL, the holders of the Nop-Voting Common Stock will have no
vaoting rights.

(B) The holders of the Non-Voting Common Steck shall be
encitled to one vote per share with raspect to the following matters when any of
such matters are voted upon by the Corporation’s other stockholders:

(s) any amendment or modificatrion to the Certificate of
Incorporation of the Corporation;

(b) any liquidation, dissolution., winding-up,
recapitalization vur recrganization of the Corporation:




{¢) any filing by thc Corporation, or any consent by
answer or otherwise to the filing against the Corporatiom, of a petition for
relief or reorganization or arrangement or any other pctition in bankruptcy or
insolvency under the laws of any jurisdiction, or the making by the Corporation
of any assignment for the benefiu of its creditors or any censent by the
Corporation to the appointment of a custodian, receiver, itrustee or other officer
for itsell or for any substantial part of its assets;

(d) any merger of the Corporation with eor into, or
consolidation of the Curporation with. any other corporation or other entity, or
any acquisition by the Corporation of all or substantially all of the assets or
capital stock of any other corporation or other entity; or

{(e) any sale, lease. assignment, transfer, exchange or
other disposition of all or substantially all of the property and assets of the
Corporatijon.

(1i1) Conversiop of Non-Votring Common Stock.

{(A) Each recordholder of Non-Voting Cowmon Stock other than
any Prudential Entity shall be entitled to convert ary or all of such holder’s
shares of Non-Voting Common Stock into one fully paid and nonassessable share of
Common Stock per share of Non-Voting Common Stock so converted at any time except
to the extent such conversion is prohibitcd by the Bank Holding Company Act of
1956 and regulations issued thereunder as either may be amended from time to time
or under amny successor statute or regulation (collectively, the *"Bank Holding
Company Act").

(B) Any Prudential Entity (as defined below} which is a
record holder of Non-Voting Common Stock shall be entitled to convert any or all
of such holder‘s shares of Non-Voting Common Stock into onse fully paid and
nonassessaeble share of Common Stock per share of Non-Voting Common Stock so
converted at any time after any of the fcllowing events ecccur.

(i) any sale, lease, assignment, transfer., exchange or
other disposition of all or substantially all of the property and assets of the
Corporacion (including & merger of the Corporation with or into, or comsolidation
of the Cerporation with, any other corporation or other entity which constitutes
in effect a sale of all or substantially all of the property and assets of the
Corporation),

(ii) rthe acquisition by a pexson or group (as such term
is used in Rule 13d-5(b)(1l) of the regulations promulgated under the Exchange Act
of 1934, as amended (the "Exchange Act”)) of beneficial ownership (as defined in
Rule 13d-3 of the resgulations under the Exchange Act) of more than fifty percent
(50%) of the outstanding shares of Common Stock;

AN



(iii) ¢the total numbher of shares of Common Stock and Non-
Voting Common Stock owned by all Prudemcial Ertities (as defined herein) is less
than five percent (5%) of thc aggregate of the total number of outsténding shares
of Common Stock and the total number of outstandirg shares of Non-Voting Common
Stock (derermined on g fully diluted basis);

(iv) rche Corporation defaults in the payment of the
principal of or incerest on any obligation for money borrowed (or any capitalized
lease obligation, any obligation under condicional sale or ocher title retention
agreement or any obligation issued or assumed as full or partial paymenc for
property whether or not secured by purchase money mortgage or any ebligation
under notes payable or drafts accepted representing extensions of credit) beyond
any period of grace provided with respect rthereto, or the Corporation fails to
perform or observe any other agreement, term or condition contained in any
agreement under which any such obligation is created (or if any other event
thereunder or under any such agreement shall occur and be continuing) and the
effect of such failure or other event is to cause, or to permit the holder or
holders of such obligation (or & trustee on behalf of such holder or holders) to
cause, such cbligation to become due prior to its stated maturity, provided that
the aggregate amount of all obligations as to which such s payment default shall
occur or such failure or other event causing or permicting accelevation shall
occur exceeds $1,000,000, except in eithexr case where (1) the holder of such
obligation is a Prudential Entity, cr (2) such default or failure has been
waived or cured prior to conversionm;

(v) the Corporation defaults in any payment of
principal of, of interest or prepayment premium on, any obligation for money
borrowed from any Prudential Entity beyond any period of pgrace provided with
respect thereto;

(vi) the resignation or removal of any member of the
Board of Directors of the Corporation if, after giving effect thereto, the
aggregate number of members of the Board of Directors of the Corporation who have
resigned or been removed as directors of the Corporation during the imnediately
preceding period of twelve months exceeds 30% of the number of directors
constituting the entire Board of Directors of the Corporation on the first day of
such period of twelve months; or

(vii) at the end of any fiscal quarter of the Corporation
if EBITDA for the twelve-month period ending with such fiscal quarter is less
than eighty percent (80%) of EBITDA for the twelve-month period ending with the
corresponding fiscal quarter in the immediately preceding fiscal year.

Notwithstanding the foregoing, the right of any Prudential Entity which
is a holder cf Ncn-Voting Common Stock to convert any or all shares of Non-Voting
Common Stock into shares of Common Stock as & vesult of the cccurrence of any
event dcscribed in clauses (i) through (vii) of this subparagraph (iii)(B) shall
lapse (1) if not exercised within a period of sixty days after receipt by such
holder nf written noticn of the occurrence ol such event, or (2) upon such
holder‘s delivery to the Corpuration of written notice thaz ic has walved its
right to so convert based upon such Cransaction ov event, In vhe oveni that any
Prudential Entity which is a holder of Non-Voiing Tommon Steeiz ¢lects not (o
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exereise its right to convert any or all shares of Non-Voting Common Stock into
shares cf Common Stock as the resulc of the occurrence of anv event described in
clauses (i) Chrough (viji) of this subparapraph (iii)(B), upon the subsequent
occurrence of any such event such holder chall have the right then to convert as
and to the extent described in this subparagrapnh (1ii)(B).

{(C) Upon or after the transfer on the stock records of the
Corporation of any shares of Non-Voting Common Stock tc a persan or entity other
than a Prudential Entity, then except as othevwise prohibited by subparagraph
(iii)(A), the trarsferee or transferor of the shares of Non-Voting Common Stock
so transferred is entitled te convert amny or ell of such sharves of Non-Voting
Gommor: Stock into one fully paid and nonassesssble share of Cammon Stock per
share of Non-Voting Commnon Stock so converted.

(D) (i) Each conversion of shares of Kon-Vating Common
Stock into shares of Common Stock will be effected by the surrender of the
certificate or certificates representing the shares to be converted, duly
endoxsed, at the principal office of the Corporation or at the office of any
cransfer agent for the Common Stock at any time during uormal business bours,
together with a written notice by the holder of such Non-Voting Common Stock
stating thzt such holder desires to convert the shares, or s stated number of the
shares, of such Non-Voting Cemmon Stock represented by such certificate or
certificates into shares of Common Stock. Such conversion will be deemed to have
been cffected as of the close of business on the date on which such certificate
or cert{ficates have been surrendered and such notice has been received, or at
such earlier time on such date as shall be specified in such uwotice, and at such
time the rights of the holder ¢f the converted Non-Voting Common Stock will cease
and the person or persons in whose name or nawes the certificate or certificates
for shares of Common Stock are to be issued upon such conversion will be deemed
to nave become the holder or holders of record of the shares of Common Stock
represented thereby.

(ii) Promptly after such surrender and the receipt of
such written notice, the Corporation will issue and deliver in accordance with
the surrendering holder’'s instructions (a) the certificate or cerrificates for
the Common Stock issuable upon such conversion and (b) a certificate representing
tke Non-Voting Common Stock which wes represented by the certificate delivered
but which was not converted.

{c) The issuance of certificates for Common Stock upon
conversion of Non-Voting Common Stock will be made without charge te the holders
of such shares for an issuance tax in respect thecreof or other cost incurred by
the corporation in connection with such conversjon and the related issuance of
Common Stock.

(d) The Corparation will not close its hooks against
the transfer of shares of Common Stock in anv manner which would interfere with
the Limely conversion of any shares of Non-VYoling Common Stock.



As used in :his subparagraph (iii):

(a) *“FBITDA" for any period shall mean consolidated net income of
the Curporation for such period (excluding extraordinary gains or losses from
sales, exchanges and other dispositions of property met in the ordinary course of
business) before all income taxes arc accrued, plus the sue of (a) all lncerest
paid or acerued during such peried, (h) all depreciation and amortization of
assets during such period, and (c) all other nun-cash charges deducted from ner
income for such period, all as determincd in sccordance with generally accepted
accounting principles consistencly applied; and

(b} “"Prudential Entities" shall mean The Prudential Insurance
Company of America or any person, encity or fund controlling, controlled by or
under common control with The Prudential Insurance Company of America.

(iv) Conv jon 0 v t&in -Votin

Conmon Steck

Any of Heller, First Chicago, any Prudential Entity or any other
person or entity subject to the Bank Holding Company Act nmay. at any time,
sexchange with the Corporation any or all of such holder's shares of Common Stouck
for a like nunmber of fully paid and nonassessable shares of Non-Voting Common
Stock. Such an exchange shall be effected by rendering such shares to the
Gorporation and following the notice and delivery procedures set forth in Article
Fourth hereof for the conversion of shares of Non-Voting Common Stock into Common
Stock

{(v) Preferred Sgock

The Board is hereby expressly authorized at any time, and
from time to time, to provide for the issuance of Preferred Stock upon such terms
and conditions and pursuant to such agreements as the Board may determine, such
Preferred Stock to be in one or more classes or series, each of which classes or
series shall have a distinctive designation or title, and each of which shall
have such voting povers, full or limited, or mo voting powers, and such relative
rights, preference, powers, qualifications, limitations and restrictiomns as shall
he stated and expressed in the resolution or resolutions provicing for issuance
thereof adopted by the Board and as are not stated and expressed i{n this Restated
Certificate of Incorporation, ineluding (without limiting the generality theresf)
the following as to each such class or series:

(A) the designation of such class ur series:

(B} the dividends, if any, payable with respect to such
class or series, the rates or bascs for determining such dividends, any
conditions and dates upon which such dividends shall Le payable, the
preferences. if any, of such dividends over, or the relation of such
dividends to. the dividends payable on any other class of series of
capital stock of the Corporation, whether such dividends shall he
noncumulative or cunulative, and if cumulative, the date or dates from
which suck dividends shall be cumulacive;
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{C) whether Preferred Stock of such class or series shall be
Tedeemable at the option of the Corporation or the holder or both wr
upon the happening of a specified event and, if redecemable, whether for
cash, property or rights, including securities nf the Corporation, the
times, prices or rates and any adjustments and ather terms and
conditions of such redemption;

(D} the terms and amount of any sinking, retirement or
purchase {und provided for the purchase or redemption of Preferred
Stock of such class or series;

(E) whether ar not Preferred Stock of such class or series
shall be convertible inco or exchangeable for capital stock or another
class of series or other securities of the Corporation, at the option
of the Corporation or of the holder or both or upon the happening of a
specified event and, if provision is made for such conversion or
exchange, the times, prices, rates, adjustments and any other terms and
conditions thereof;

(F) the extent, if any, te which the hclders of Preferred
Stock of such class or series shall be entitled to vote with respect to
the elcecion of directors of the Corporation or otherwise, including,
without limitation, the extent, if any, to which such holders shall te
entitled, voting as a class or series, to elect one or more directors
upon the happening a specified event or othervise;

(G) the restrictions, if any, on the issue or reissue of
shares of Preferred Stock of such class or seriecs or any other class ox
series;

(B} che extent, if any, to which the holders of Preferred

Stock of such class or series shall be entitied to preemptive rights;
and

(I) the right of the holders of Preferred Stock of such
class or series upon the liquidation, disseolution or winding up of the
corporation or any distribution of its assets.

(d) The Corporation or its transfer agent will keep at its principal
nffice (or such other place as the Corporation reasonably decignates) a register
for the registration and transfer of shares of its capital stock. Upon surrender
of any certificate representing shares of capital stock as such place, the
Corporation will, ar the request of the registerec holder of such certificate,
execute and deliver & new certificate or certificates in exchange therefore
representing in the aggregate the number of shares ceprescntcd by the surrendered
certificate, and the Corporation forthwith will cancel such surrendered
certificate. Each such new certificate will be registered in such name and will
Lepresent such number of shares as is voquested by the holder of the surrendered
ceriificate and will be substantially identical in form to the surrendered
ceviificate.  The issaance of new certificates will be nade without charge to the




holders of the surrengered certificates for any issuance tax in respect thereof
or other cost incurred by the Corporation In connection with such lssuance.

(e) Upon receipt of cvidence reasonably satisfactery to the
Corporation of the owncrship and the loss, theft, destruction or mutilatien of
any certificate evidencing one or more shares of its capital stock, and in the
case of any such loss, theft or destructjon, upon receipt of indcmnity reasonably
satisfactory to the Corporation, or, in the casc of any such mutilation upon
surrender of such certificace, the Corporation will (at its expense) execute and
daliver iv lieu of the such certificate a new certificate of like king
representing the number of shares represented by such lost, stolen, destroyed or
wutilated certificate and dated the date of such lost, stolen, destroyed or
nutilated certificate

(f) The Corporation shall at all times reserve and keep avallable out
of its authorized but unissued shares of Common Stock and Non-Voting Common
Stock, solely for che purpose of igsuance upon the conversion of Non-Voting
Commcty Stock inte Common Stock or Common Stock into Non-Voting Common Stock, as
the case may be in accordance with the terms hereof, such number of shares of
Common Stock issuable upon the conversion of all outstanding Non-Voting Common
Scock and such number of shares of Nen-Voting Common Stock issuable upon the
conversion of all outstanding Common Stock held by Heller, First Chicago, any
Prudential Entity or any person subject to the Bank Holding Company Act. All
shares of Common Stock and Nen-Voting Commor. Stock which are so issusble shall,
when issued, be duly and validly issued, fully paid and nonassessable.

FIFTH: The By-Laws of the Courporation may be altered, amended or
repesled by the vote of a majority of the direcrors in office or by the vote of
holders of a majority of the outstanding stock entitled to vote thereon.

SIZTH: Wncnever a compromise or srrangement is proposed between this
Corporation and its creditors or any class of them and/or between this
Corporation and its stockholders or any class of them, any courc of equitable
Jurisdictions within the State of Delaware may, on the applicatioun in a summary
way of this Gorporation or of any creditor or stockholder thereof or on the
application of any receiver or receivers appointed tor this Corporation under the
provisions of Sectien 291 of the GCL or on the application of trustees in
dissolution or of any receiver or receivers appointed by this Corporation under
the provisions of Seciion 279 of the GCL order a meeting of the creditors or
class of creditors, and/or of the stockholders or class of stockholder of this
Corporation, as the case may be, to be summoned in such manner as the said court
directors. 1If a majority in number representing three-fourths in value of the
creditors or class of creditars, and/or of the stoeckholders or class or
stockholders of this Corporation, as the case may be, agrecd to any compromise or
arrangement and to apy reorganization of this Corporation &5 a consequence of
such compromise or arrangement, the said compromise or arrsngement and the said
reorganization shall, if sanclioned Ly the court to which the said application
hac beer. made, by binding on all the creditors or class or vreditors, and/or on
all the sctockholders, or class of stockholders of this Gorporation, as the casc
may be, and also on this Corporulion



SEVENTH: A director of the Corpvration shall not be personally liable
to the Corporation or its stockholders for monetary damages for breach of
fiduciary duty as a director for any act or owission; provided, however, that :the
foregoing shall not eliminate or limit the liability of & directox (i) for any
breach of thr director’s duty or loyalty to the Corporation or its stockholderc.
(i1) for acts or omissions not in good faith or which involve intentional
misconduct for a knowing violation of law, (iii) under Section 174 of the GCl, or
(iv) for any cransaction from which the director derived an improper personal
benefit. If the GCL is hereafter amended o permit further elimination or
limitation of the personal liabiliry of directors, then the liability of a
director of the Corporation shal) be eliminated or limited to the fullest extent
permitted by the GCL as so amended. Any repcal or modification of this Article
SEVENTH by the stockholders of the Corporation or otherwise shall not apply to or
have any effect on the liability or alleged liability of any director of the
Corporatior for or with respect to any acts or omissions of such director
oceurring prior to such amendment or repea. .

EIGHTE: (a) The Corporation shall, to the fullest extent permittec by
Section 145 cf the GCL, indemnify any person was or is a party or is threatened
to be made &8 party to any threstened, pending or completed action, suit or pro-
ceeding, whether civil, criminal, administrative or investigative (other than an
action by or in the right of the Corporation) against any and all of the expenses
(including attorney‘s fees), judgments, fines and amounts paid in settlement
actually or reasonably incurred by such person by reason of having been an
officer, director, employece or agent at the request of the Corporation, any sub-
sidiary of the Corporation or of any other corporation, partnership, joint ven-
ture, trust or other enterprise for which any and all persons who acted as
officer, director, employee or agent at the request of the Corporation, if such
persen acted in good faith and in n manmer he reasonably believed to be in or not
opposed to the best interests of the Corporation, and, with respect to any
criminal was unlawful The termination if any action, suit or proceeding by
judgment, order, settlement, conviction, or upon a ples of nole contendere or its
equivalent, shall not, of itself, create & presumption that the person did not
act in good faith and in a manner Which he reasonably believed to be in or mnot
opposed to the best interests of the Corporation, and, with respect to any

criminal action or proceedings, bad reasonably cause to believe that his conduct
was unlawful.

(b) The Corporation way indemnify any person who was or is a parcy of
is threatened to be made a party to any threatened, pending or completed action
or suit by or in the right of the Corporatior to procure a judgment in its favor
by reason of the fact that he is or was a director, ofticer, employee or ageni of
the Corporation, or is or was serving al the request of the Corporation as a
director, officers, employee or agent or another corporation. partnership, joint
venture, trust or other cnterprisc against expenses {including attorneys’ fees)
actually and reusonably incurred by him in connection with the defense or
sectlemant of such action or sult if such person acted in good faith and in a
manner such person rcasonahly believed to be in or nol oppnscd to the best
interests of the Corporation and except that no indemnification shall be made i
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